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Purther Thoughts Concerning & Possibility of

az Injunctfon in the - Oase JexiA

The record on appeal snd the briefs submitted in
the Bliss case were most revealing as to the particular
theories on which the Govermment based iis case. Although
1tnmtm1mdiammm*sapimm

action of relemsing Mmﬁm concerning eert&in
dssigne would bave been a bweach of the secrecy clause
in the contract between the Navy and Bliss.

In sddition to the designs coversd by the contract
there ware five other genersl principles which the Govern~
contracts. Thelr second argument concerned these principles.
The Mvy claimed that it supplied them to the Bligs Co.
ant that thelir relsase would be a violation of the esplomage
lsw, then known as the Metiomal Defense Act. Mwmtﬂ
%0 include these genersl principles within the acope of
Wmmmthnmm&heammtm
oot Thetlastof the U.S, and Mavy regulations. This is
indtented by paregraph 11 of the Bill of Cmplaint as follows:

%mﬁmmm«amamm
to the contrects of Jefendsbt . ,» . and that if
defendabts are permitted to carry out their intentiom
it will be sot only & violation of the comtract, but
a viclation of the lawe of the United States and the
. mﬁmmmwwm in conformity
therewith.” (MMQ.}

In the Govermment's opening argument st the trial they
eontinued their sltermative contention that even i1f the five
principles were not covered bty the contract "nevertheless the
plaintif? iz entitled to restrmnin the defendsnt frum &disclosing
the information commmicated, because it 1s of such a secret ,
and fmportant mature incmctim with the matiom] defense as
wmmwm awmm:mmmama

. 1911 (36 stat. 1084, 108

B.8. ¥, EN. Bliss Co., 224 ¥, 325 (1515)
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Itammthttheirm little guastion in the minds
of counsel or the courts that an injunction would be the proper
remady 1o enforecs the negative covenant relating to secrecy.

The following appeered as & footnote to the first pevegraph
of the armwment in the Sovermment's brisf for the Bupreme Court:

“fic question having been raised as {o the power
of & couit of egquity to enter the injunction
in this case, it is of course umnecessary to
srgue the point in the bLrief,. Itnymmm
however, that the injunction wes awarded in pur
mwmmmtymrumﬂmmmm
the breach of & negative comtrect. This branch of
. the equity Jjurisdiction is subatentially coincident
with the Jurisdiction to compell specific
of affirmtive contracts, both being governsd by .
the same rules and subject to the same limitations.
In genaral, it may be said that & court of equity
will snjoin & bresch of a negative contract in
every case in which it would dscree s specific pere
formance of sn affirmtive contrect, the test in
both instances being the immdequacy of a lsgal
remedy of dexmges.

1, 1.
m Principles of Equity, Sth BA., sections
High on ia.}mtims, kth B4., section 1134,

This branch of the equity Jurisdiction is peculiarly
applicabla to cases of threatensd breach of contracts
involving confidence and secrecy, for the reason that
in ecases of that kind there camnct in the mature of
things be an afequate remedy at lav. The omer of &
sscret Gavice Or process has In the secret a aspecies
of property vhich can omly be protected by injunction;
for cnee the secret is ddwvulged 1ts mlue is desiroyed
for all time and irrveparable injiay has been done.

Because of ths menifest imafequacy of the legal yomedy
of dammges in oases of this kind, the Jurisdiction of
equity to snjoin the viclations of contmmots of secrecy -
whether the contract be express or implied Irom the
relstions of the parties - is fimgly established and has
often been appllied.

?11&? on Inhmotion, kth M., sections 19, 98%,
Story,; BEgquity Jurisﬁictim, m Bi., sectiom
952, 4
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:gﬁgm, Principles of Equity, 9th Bd., section

Infortumately, reference is made 4o the secret device as
being yroperty. The implication is thmt because this property
ummmﬁmmm,ﬁnmmmwhmﬁ
I don't think It is mecessary to heve such & clsar-cut underlying
mmmmmwmguwm;em
The contract right iteelf is sufficient btasis for eguity to
intervene. Thus, even though it might be said that govermmental
intelligemce is not ths type of secret which can be classed as
& property right, it 4s arguabls that equity will enforce the
contyaet right standing alone. This problem is discussed in
Wse&im,xaﬁmm

The following esctions of the Cogplaint yut forth the interest
&mmmwmmmacnmtmumma
by the action of the defendants.

"Parsgraph 12, Unless restminad by this court
the defendant will eaxry into effect the threst
mde by it In its letter snd thereby the United
Btates will be greatly damaged in 1ts good name
and fame and its contwcts threatened by contiumely
and its lawe hald of no effect.

"Peragaph 1% Tt the various acts sad things
caplained of are unlawful and comtrary to eguity
and good conscience, snd tesd to the Injury of
the orator in the premwsis. mtymmtwis
without resedy in law, and can lmve no |

relief except Insn act of equity . . + « Tat
the injury to the United States is not measureble
mm,uw&wmmm@a
forbyanectionat law « « » "

mxumtmmmhumumummmmt
in sddition to the comtvact right.

The defanfants in thelr answer denied thet their p sed
sction was sither contmary to their comtract or & lation
of sny law, They lsc moved 4o dimniss thet part of the
mm'a which dealt with the violation of the
sspiomege lsws, "for the remson which appears wpon the face
of the bill t!lt such avermments are uneufficient ¢o con-
gtitute & wmlid csuse of equity.”

. b
e 1
oo iawh
N 12 =
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k. Coury opinions.
s, Comtrect theowy.

trial m&tg@mtmbhmmmmmmim
cnm!g‘mtmtmw. mwimmmmmx
devices aod dsigns were incluled in the comtrect. The court
states!

"me contract provision indicates, as WMeg
shovs , that Wis sethod (the secrecy clause) was adopted
nmmzmmmwumx

its {nterest. Thare would be no security for that

gther persons or unless the Navy Department
coald establish petemtabls fnvention in esch instance.

nere that by implication the government's interest is
g mw“ el with mi,w Bg mtmlﬁ defense mt ] mm mmn
other govermments. However, in sddressing itsell tex-

a ';M riﬁt' uhiahﬂ: !gswmngn It goes on to equate
these with "contract rights.™

sppoal Juige Coxe, amm&mmwmsmog
ﬁameﬂ&‘W. In sumaing up he says this:

"hroughout the entire recoed in the contracis, corre-
W@Mﬂn@saﬁm’ﬂﬁa,ﬂmw
of sscrecy is everyvhere manifest. he pature of the

ant spectifications used Wy the defeniant in meking the
Bliss-lLeavitt torpeds for the govermment which were
: wwmmw,am«armamum
to the Blise Cospany purmuant to the provisions of clsuses
19 end 20 of the contracts in question.

™ !& - 1 15) 4 ‘
§«, ﬁ tﬁﬁﬁ ﬁfnz‘gl treatment of the Govermment's altermative statutory
gy , section TAkb infra.
k. *. 325, st 332

N 4
L . d
Wl W o B BRI 3
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It is interesting that he suggests secrecy might be fmplied
in the absence of a contract., This iz sdditiomsl support to
the underlying feeling of the court in this case that matiomal

defense secrets are something which eguity will protect.
ba

&wmem*sumtmwmw
eoxrt said thias

_ "ihe govervment further comtends that by virtue of
the Ihtionkl Defense Act of 1911 the defendant should
be restricted from disclosing, and therefors from
mmmwmmmm
all the devices considered, tut seviwal others
{specified above}, vhich, although suggested to the
defendant by the mhmmﬁwmwmwia
cularity, were actually worked cut by the defendant,
MWMWWW tmasm,arhy
the notice required by ive coverant
u@mwmmtm;mmwmm
The Mtioml Defense Act is & orimimal statuts, and
‘unmﬂafmﬁymﬂimﬂxhsmwuaetimto
onjoin the commission of & crimes, Whep, however,
mﬁt&ﬁmm,a@lwtmmﬁ,ﬁ&m
or propristary rights appears, the Jurisdiction of a
et of equity is not custed by the fact that such
interference is scompanisd Yy, or is iteelf, a
violation of the orimiml law. If, in this isstance,
the exhibition and demonstretion of the existing wype
of Bliss-Leavitt torpedo to any other person or gowermsent
be & violation of the pemsl statute, doublless the
fefendant would be subject to prosecution for the offense;
if such exhibition and demonstration violates the
property rights of the govermment, no doubt the court
sy gt such equitable relief as the case reguires;
mmmmtzzmsmtmxmmx
1aw would 2ot be msterial to the conatdsretion of
equitable relief. Now, the complaint dces not set
up the viclation of the pers) statute as a sepsate csuse
of actlion, but svers that the dsefendant intends
wmmmwmmmmm,“mwmt
the defendant be enjoined from violating such lswe. But
mma-ammmmmmnmwﬁem
& viclation of the coeplatmant's contrect rights. And,
e A i iy

L3 3

iz the defendant's praverty.”

mmmmmwwmmwm
mmm,mmm&mmsmmw;;ma

Approved For Release 2001/08/24 : CIA-RDP59-00882R000300240020-8




Approved For Release 2001/08/24 : CIA-RDP59-00882ROdQ300240020-8

mmwmmm mmmmm
of :‘.n,twtﬁm defondant acpeslad

EWW mwmwmmam

appenl contending the injunction should imclufts thoge

principles not coverved by the contrect, although they did

not argue this, limiting themselves to answering the

dafendlant’s appenl.

As to the statutory theory, the Cireuit Cowrt concurred
iu the trial couwrt's dismissal of the Government's srgasent
tesed on the Maticoel Defense Act and the Government 414
vot press this poimt defore ithe Sgneome Court dut apparently
nccapted it, The Bupreme Court affirmed the decision. The
opinion is 4iscussed in the first memoruniie,

5« Sopglupion.

This osse can, I think, be used in strong support of the
soptantion timt the courts and even tha Supreme Court will bring
an injunction to restwein threatensd hreach of & secrecy agreemmnt,
and in so doing they will make at least pessing reference to
ths imtevest of the Jovermmeunt In sscurity and mstionml dafense.
If oppoeing coungel should coutend that therw 1s no property interest
prusent which exmity will protect, this case would not be
mumwhmmmtmmaw The designs
for torpedoes tohemmcmmmm
do govertmantal i sacrets.

&mwwmmamm“w
ased on enjoining an {llsgel st will anot stand Wy itself.
In other words the fact that ths act to be enjo is &
erimine) act will not mede s stromger osse. The point
of most of the casss concerning infunctions of orimimal scts
is that that fact will not make & wealler case, and as long
88 there aye other teses for aquity to take jurisdiction, the
erimioality of the act will not bar an infunctlon. MW
to be the mjority faerioan view.

Hote, m,mmmmmmmu
;mmmmmmmmwmmm
erimion). acts, This iz discussed In & Pollowing section of

amww;mmmwwmwewwm
only becwmse of the combtrect right, but bLeckuse the undexlying secret
is considered ss proparty and tharefore a proper inlerest for equity
Lo protect.

3’_: .

Fo
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g0 clesrly property intevests of the Jovermment, it 44 v

tusiness for profit rether than mtioml defense, but pevertheless

Bradstreet mnmﬁ it yeporting £irm which ]
intelligence <O g subscribers.
which Iad & secrecy provision as follows:

211 informetion faruished by this company to sub-
seribers is supplied in the stristest oonfidence for
axciusive use for the latter's tusiness, The mubscriber
anfeystanis that under no circumstances will he roveal
m:mmotmwmtmwwm?m
1% bas been supplied by the company o sny periy.

The X camgalny, suspecting timt its business was declining because
of bad veports lssued by the platmbiff, imstructed one of its directors,
mwmmtmm,wm,mammm,‘me:m
taﬁmmm,aﬁmmmtmiunmwmmm
the X company. This acheme was profuctive and lead to & successful
itbel sult by X sgainst the plaintiff on informetion fionished to
the dafendant. In this suit the plaintiff is suing the defendant
for dmomges in the smoubt of the libel judment om a bresch of the
clneures of the defendant, apparently to associated cowganies.

for the breach of coxtract and would be swarded an injunction at any
time the plaingiff thought 1t necessary. {Since the 1libel Julgmeiit
wan consifered & result of a wrong cammitted by the plaintiff, it was
not ecnsifered ns damges arising from the bresch of comtimet.)

There wss no guestion that this was an enforceabls contract or
that thers vas an interest which equity would enforce, There is no
talk of & property right in the infoxmmtion, but merely whether it
wes & valdd comtyact. Maving found 1t wes, equity wes willing %o

This 1= sbout the closest that we can come to this Agency's
situation. OGrafned there is still an element of dollars and ceuts,
and the property right is not so cbvious as in torpedo ddsigns.
Moreovar, the problem presented 4id not concern use of the informetion

5. 1 che 190 (2933); 102 LUy Ghe Fbe |

R
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w;mmm&mb:mamwmmm

The fact that the mrticular informetion ws the plaintiff's
mxammmsmm in this suit; but only that
tmmmammmwmm

m ismmiessot cases which is headed by Chiocag
Soaye of Txede v. Christie 'n:sey concern the right of propert
on & confidentinl taais. Intm WEM@MM

mwmmmwmmm
vhich it has doow, or pald for doint, to itself.

The fact that others might & eimilar work 4 theay
might, does not suthorize them o steal the plaintiefis”

&mmmmﬁm,mmm 7y b
against & third party ﬁo& was using the iInformstion. Mm
& neber of sintlar cases” &1l of vhich lave in common the protection
of the collegted informmtion vhich ie scld to customeys, Thus, this
situstion can be distinguiched in a0 for as the intelligence colketed
ammanmmmmmammwm
MM&W&MW&&M

There vemains the problem vhich 1s msie to this csse - will
equity enforce a valid contract vhether it deals with a pa right
or not? As is indicated Ly the foregoing discussion, the &
thecries and cases osn all dbe distingulished froam the case at hand
Wy the mture of the government'es imterest in keeping its intelligence
sscrets secure. Although close, intelligence secrets are not quite
the shme as & torpedo dealgn or camercial informetion collected
a5 5 business. The real interest of the Govermmeut in kseping
intelligence confidential iz the pablic interest of metioml €Gefense.
I bave wot found 5 case in which & court of equity s &lrectly faced
this problem, although it came close in the Biisx case.

It should be noted here that this difficulty is ephesized only
ecause it lo the strongest srgomsnt against an injunction assuming
& wmlid contract,. It 42 very possible that this would present no
Problenm for a courd. I it were not called to the court's attentiom,
the court should follow the umanimous view that negative covemnmnts

6. 198 U.8, 236 {1905)
T« Bee et m; i'

- _*M'—,; G‘Ds . SON8 L ., 66 H.E. 20k Board of
0ce V. (.5, ZThomson lcexis M. %; E;umrjg_
‘: ””’?‘?&x""‘ii‘}. 5 ee ; Tar, HowE 0. Ve
RaE s T mr«-‘;\ Copmizaion Co. V.
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in wmlid egployment comtrects to maintain ssployer's secrets

will be enforced by infumetion, even after the employment ceases.
This e been the holding in every oase exmmingd so far. However,
ﬂmm@ummwumumw can be
mde for the theoyy that a contrect is & properiy right
m&mwsmmmwa the underlying sublect of
the comtrwct. My oases msmmasmmmfgmmgs

"mw righta stand high inthsmhd rights.”” Among

"iﬂtﬁtmmamr = ‘w‘. Congress
M&&WM&M@W%%MW&M
contracts. The plaintiff, a holder of a s contandied that the
mmmumwm ,mmwmm
Anlindzent wihdch prohibite the of property without Just com-
yensation. Justice Holmes writing for the court sgreed.

"The Fifth Avendment commnds that ; rty be not

talken without just compensation. YVeltd cowtracts

mm,mmwmamm
individmality, & mmicipality, & Stata, or the United
States. Mtam&mtththim Blates arising
mﬁnwﬂwmmmwmm

mmwxmmmnmwmmmm;
Mmﬁmmawﬂam% This fact pekes then sore

The case cited above dealt with a contiact with pecumiary aspect
Mmﬁmw&muﬂr& mwmsm
utgst £ing cases in which there is no elesr property right
cogbract. Whﬂsm&m ity has focused
on this axact problem. He states: ity

Mwmummamﬂwﬁvm
trest it ss & property right and enforce i, even if
mmmummt :.zmmummw

- absence of m,mmmu;mmagw

relationshipaiFor a rigit 0 seniority in

It would goem from the sbovd , thet should the issue be rained,
& strong argument cab be wede in favor of the contention thet the rights

o2 A 3 8. M%ﬁ {193?}3 m, 22 M. L.

iicago, M. Bt. P, & P R, Co., 18 BE 24 568 (193933
% 306 {1939) ’
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ﬁvw
chmﬁmmmmw;mmmbﬂﬁma

Once 1t is established that there is & walid contmact timt
eqpdty will snforce, an injunetion will be fasued 40 restmin a
mwmmmmmeﬁmsm&,m
thoogh be is not & party to tha contmwet. Tz, for instance,

Teae Magazine could be injoined from printing Kisrmn's article
or even dealing Surther with him,

If for some resson the tontract sygumert fails, theve is
snother theory which possibly might provide a basis for equity
Juerisdiction, That is ths evident willingness of some courts in
mmumtmwmmmmwmm
ment to protect %m One of the leading cases of
mwwamm The case involved a writ of habeus corpus
to raelsass Debe and cthers from Jeil vhere X had been confined
for conterpt of court in discheying an injunction. The injunction
was lsgusd by a &detrict court to restuin Debs from stopping
train service in and cut of Chiesgo. The argumsnt wes made that
mmmmmw proper party to bring suit, as it lmd

progpert mmwnnmmmmm The injunction
mmMmmWMtﬁ:emmmMin
fact have 8 property interest in the mmils which were beling
earried on the treins.

However, Justice Brewer in the Buprems Court opindon goes
Wm’uysz

%kwﬁm%;&um&eﬁiﬂamwm
alone. Ryery govermment, entrusted Wy the very temms of
mmmﬁwm‘ﬁmmwmmmm
generel velinre, has & right to epply

%o its om courts for ary proper assistance in the exercise
. of the ons and tha dlscharge of the other, and it is no
sufficient answer to its appeal to one of those comts
that 1% lms 0o pecuniary intevest in the mmtter. The
Mﬁg%iﬁ;%&mt&%@

prevent wonglolng of one vesulting in Injury
£0 the general welfare is often of ltself sufficient to
give 1t s standing in court,”

1&. ¥eClintock on Bouity. 2nd ed., Sec. 154
15. See generally. Americen Jurisprudence, Inhinction mec. 157;

17 InJunctions * »
16, 18 T ihg secs 123, ith
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Unfortumtely, by the mature of the csoe this is &lctaum.

There are Blso mmercus stete cmsesiiwhich suppocedly stand
for the proposition thet equity will pmunt relief for the gesexal
piblic welfere, even if the Govermment has no pecumniary interest
in the matter, However, upcn close mamimstion these cases are
ustmily public miisance situstions, and are mot particularly
amalogous to the problems of the Agency. The rights threatened
ave pore divectly related to ths public interest tlan are
ixtelligence secrals. mwmm‘:ﬁmw

liehw viciation igquor ordimnces gasibling
m ! mmwmmmmgm

ﬂmummm,m:mmmmmmm

uummwmmmmm,mwww
%o the contract theory

This section of the code is entitled “Security of the pemce

“The Justices or julges of the Unfled Simbes, the
United States ccomisaioners, sad the hlges and other

of the several Btates, who are or may be
authorizged by lsw to mmke arrests fur offenses agninst
the United States, shall lave the like suthority to
hold to security of the peace and for good bebevior,
inmnhmmrm Comstitution and lawe of tha
United Btates, as WWWMWW
Jodge or hotics of ponce of the respective States,
in casen Wm%*

o going through with his threat. Without Dorther
is msent to cover. In ths absence of fTurther evilence it can be
asyaned that it was desigoed to provide for s pmsce bond as
udersteod &t common law.

17. SO0 18 &% Yo.s A 8% ¥ "... 3 86 r mi 3 :**L M.J
= ;1 s R T tequie v, Bi: Lnle, 10 B 5
*e & ; B Y ’:fu ERE0 3 7.’“’}" &‘ ia 2951 mm;
mxm 55BN, 637 (911) |
18. !hnmes hich dom) h the secbion are few, The two which

w%mmmm&m&e&mﬂ&h
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If thie is the case, iti&mtikﬁythatitmﬁ.dmmwa
prevent a viclation of the esplonage laws. Oeneral comsentariesl?
conceruing peace bonds consider them as means of preventing s bresch
of the peace. Th s usually concerns some sort of violent or threet-
ening behaviour. Something similar to a public nuisssce snd/or an
ovartone of physical here 1s uwually involved. So far &8 can be
determined, a peace Yool has not been used to prevent crimes similer
to espionege.

19. Amsrioan Jurisprudence, Breach of Peace, s8c 19-24, Criminal
Lew, sec, 557.
Gwm; Jurie Becundum, Breach of Pesce, sec. 17-26.
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